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The UNiTED STATES werfus GUINET, e o,

THIS was an indi®tment againft Eticiine Guinet and Fobn
Baptif} Le Maitre, for a mifdemeanor in fitting ont and
arming Les Fumeaux (The Twins) in the port of Philadelphia, to
be employed in the fervice of the Republic of France, againft
Great Britain, hoth powers being at peace with the United
States. Thealt on which the indi@ment was founded, con-
tained the following feGions ] .

Sec. 3. And be it further -enated &nd declared, That i€ any
perfon thall, within any of the ports, harbours, bays, rivers, or
other waters of the Unitcd States, it out and arm, or attempt
to fit out and arm, or procure to be fitted out and armed, or
fhall knowingly be concerned in thefurnithing, fitting out or arm-

ing of any fhip or veffel, with intent that fuch thip or veffel thall’

be employed in the fervice of any Foreign Prince or State, to
cruife or commit hoftilities upon the fubje&ts, citizens or pro-
perty of another Foreign Prince or State, with whom the Units
ed States are at peace, or fhall iffue or deliver a commiffion
within'the territory or juri{diétion of the United States, for any
fhip of vefiel, to the intent that the may be employed as afore~
faid, ‘every fuch perfon, fo.-offending, fhall, upon conviion,
be adjudged guilty of a high mifdemeanor,  and fhall be fined
and imprifoned, at the difcretien of the Court in which the con~
viction fhall be had , {o as the fine to be impofed fhall in no cafe
be more than five thoufand dollars, and the term of imprifon-
ment fhall not exceed three years ; and every fuch fhip or veflel,
with her tackle,. apparel, and furniture, together with all mate~
rials, atms, ammanitions, and fteres, which may have been pro-
cured for the building and equipment thereof, {hall be forfeited,
one half to the ufe of any perfen who fhall give information of
the offence, and the other -half to the ufe of the United States:

Sec. 4. And be it further enafted and declared, That if any

perfon Thall, within the territory or jurifdiGion of the United-

States, encreafe or augment, or procure to be encreafed or aug-
mented, or {hall be knowingly concerned in encreafing or aug-
menting the force of any fhip of war, cruifer, orother armed
veflel, which, at the time of her arrival within the United States,
was a thip of war, cruifer or armed veflel in the fervice of a

Foreign Prince or State, or belonging to the fubje&s or citi .

zens-of fuch Prince or State, the {fame being at war with ano-
ther Foreign Prince or State with whom the United States ave at
peace by adding to the number or fize of guns of fuch veffel

Ss prepared
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1995. prepared for ule, or by the addition thereto of any equipment
v~ folely applicable to war, every fuch perfon fo offending fhall,
upon convition, be adjudged guilty of a mifdemeanor, and
fhall be fined and imprifoned at the difcretion of the Court, in
which the conviion fhall be had, fo as that {uch fine thall not
exceed one thoufand dollars, nor the termof imprifonment be
more than one year. '
The indi&tment was brought upon the 3d fe&ion. Guinet
only was apprehended ; and, being arraigned, he pleaded not
guilty. .
The material fa&ts that appeared in evidence, upon trial, were
thefe :  Les Fumeaux entered at the port of Philadelphia, in
the month of » laden with fugar and coffee, from
Port-au-Prince; and on her arrival fhe mounted four guns and
two {wivels. The veflel, it feemed, had originally been a Bri«" -
#/b cutter, employed in the trade to the coaft of Guinea ; and
had ten port-holes on each fide, though only four were aétual-
ly open, at the time of her arrival, to accommodate the four guns,
then mounted. Soon after, a Frenchman applied to a fhip-car< -
penter to repair the veflel, which was in a very rotten ftate 5
and, after fome diffictlty, a bargain for that purpofe was ftrucks
but the carpenter declared he would only open the number of
poxts (twenty) which were pierced when fhe came into port 3
andin all other refpeéls fit her for a merchant-fhip. At the
time of repairing her, the was owned in fhares by Le Maitre,
the original owner, and feven other Frenchmen. The twenty
ports being opened, and the other repairsof the veffel proceed
"ing rapidly, the Government inftituted an enquiry into the
fubje&t, in order to afcertain the nature and defign of her
equipments. On examination, the mafter Warden found the
veflelin great forwardnefs, her twenty ports open, her upper
deck changed, &c. and four iron guns on carriages, with two
fwivels, were lying on the adjoining wharf. He, therefore, defir-
ed the carpenter to defift from working any further on the vef-
fel, and made a report on the fubje&, to the Secretary at War 3
who directed, that all the recent equipments of a warlike nature
fhould be difmantled, and the veflel reftored to the flate in
which fhe was when the arrived. The mafter ‘Warden, ac-
cordingly, caufed the port-holes to be thut up, and even refuf-
ed to allow any ringbolts to be fixed in the veflel. A few days
before fhe left the port a witnefs faid he faw four guns in her-
hatch-way 3 the carpenter who repaired her faid the carried with
" her from the wharf, the four guns and two fwivels that the had
brought in 5 and, according to the Cuftom-Houfe Entry, the fail- "
cd from thecity in ballaft, having nothing ir her hold but pro-
vifions, water-calks, and wood for the thip’s ufe. It had been
faidy at one time, that fhe was to carry flour ; at another time that
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the was to carry paflengers 3 and Guinet had told the fhip car- 1795.
penter that the would be advertifed on freight. She’ failed in "V~
the middle of the day, and fome of the workmen went down
in her as far as League-1fland.
It appeared, likewife, that fthe came to,.at W ilmington 5 that
an apprentice to the Pilot on board of her, was left behind in
. order tocarry on fome guns, cordage, and bedding ; that ac-
cordingly, he, in company with his mafter, (who had returned
from W ilmington, after piloting the veffel thither) two or three
Frenchmen that belonged to the veflel, and two black boys, car-
ried and delivered on board, three or four carriage guns; that the
witnefs (who did not go on board) faw no appearance of other
guns, which he. could have done, though it was dark, had
there been port-holes and the guns run out; that the Filot boat
returned to Philadelphia the fame night, for the purpofe of carry-
ing to the thip fome of her crew, and two or three hogfheads;
that the hogtheads were put on board the Pilot-boat the next
day, and being there opened were found to be filled with a num-
ber of little kegs, the eontents of which were unknown 3 that at
the fame time twenty or thirty mufkets, a number of lanterns,
cans, &c. were put on board ;3 that the whole of this trsnfac-
tion took place in the night time, between 10 and 11 o’clock 3
and that, during the fame night, the Pilot-hoat, with three or
four Frenchmen on board, pufhed from the wharf, and failed
down to Wilmington, where the veflel ftilllay; that the things
brought in the Pilot-boat being put on board the fhip, fhe got
under weigh and proceeded to Reedy-Ifland; that there were then
between thirty and forty perfons on board ; that the witnefs could
not perceive that thehad any guns or gun carriagss on deck,
though this might be owing to "its being dark; that the veflel
dropt down to New-Caftl ; and the Pilot-boat was again fent
to Philadelphia, by order of an officer (as it would feem)belong-
ed to the veffel, who met the witnefs there, and between g and
1o o’clack at night put one or two trunks and a large-box on
board the Pilot-boat, at South-ftréet wharf 3 that there were
then lying on the wharf fix guns without carriages, which Gui-
net told the witnefs he muft take on beard the Pilot-boat, at 12
o'clock at night ; that the mafts were fo weak, thatthe witnefs.
was at firt afraid to undertake it ; that he went, however,
toborrow a runner and tackle from an adjoining floop 5 that
" Guinet concluded to poftpone heaving the guns into the boat *ill -
the next evening ; and in the intermediate time the Marfhall
feized the gunsand boat, and apprehended the parties
This was the amount of the general evidence relating to the
equipment of the veflel, and the evidence particulatly pointed
againft the defendant, Guinet, was to the following effect i
‘While the veflel was repairing, Guinet vins feen frequently at-
© O 2 N tending;
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17935, tending the people at work ; and the mafter ‘Warden, before
N whom be had attended with the owner, underftood that he a&t-
ed in the charaller of an, interpreter, as the owner could not
fpeak Englifb. The fhip-carpenter did not fee Guinet *till the
bargain was ftruck, and the repairs were confiderably advanced ;
that afterwards when the owner came, which was generally twice
a day, hefpoke folittle Englih, that-Guinet wled to tranflate
for him, and on all occafions act as his interpreter 5 that Gui-.
et fometimes.brought orders from the owner to the carpenter;
that he never affumed any right of ownerfhip himfelf, but, on
the contrary, once complained to the carpenter, that the own.
ers had not given him fo much as ahat for interpreting. Inop-.
pofition, however, to the idea of his being merely an interpre-
ter, it was proved, that when the Marfhall {eized the Pilot-boat,
Guine? claimed one of the trunks on board, and declared,
that the guns lying on the whasf belonged to bim, he having, as
he alledged, purchafed them, to fell again as merchandize. A
runner and tackle was fent on board whiie the Pilot-boat was in
the Marfhall’s cuftody, but it has never been claimed. Gzine:
denied before the Judge, on his examination, that he knew any
- thing more of the Pilot-boat, than that fhe was going to New-
Cafle, and he had put his baggage on board to fend thither ; but
the Pilot’s apprentice being confronted with him, infifted
that he was the perfon who had ordered the fix cannon to be ta-
ken on board, and that he was acquainted with the tranfaction.
‘When, likewife,Guinet was apprehended, two papers were found ,
inhis pofiefiion : one of them was an account, flated in his
own hard writing, between Le Maitre and himfelf, in which
were charges for {upplying mufquets, ball, and cannon ; for mo-
nies advanced at fundry times on account of the equipments 5
and for commiffions and attendance in fuperintending the repairs.
and outfit'of the veflel. The other paper was a letter from
Meflrs. Mendenhall & Co. of Wilmington, to Guinet, dated
the 20th of December, 1794, containing the following paffage:
& Your favor per poft is come to hand. 'We think- it not pof-
fible to getany 4lb. fhot, orany other fizehere. 'We think it
probable, that we can let one of our boats .go down with the
things for the fhip 3 they have taken the water cafks on board
already. The account fhall be ready againft you call.” "The De-
puty Coiletor proved the Manifeft of the floop Farmer, which
brought up f{ix ' guns, configned from Mendenbalf & Co. to
Guinet 5 and Guinet-acknowledged before- the Judge, that the
guns lying at South-fireet wharf were thofe that had been fo
configned to him.

Levy, for the defendant. This isthe firft profecunen that
has occurred fince an act of Congrefs was pafled on the fubject.
Before the at was pafled, an important and interefting congroa

- verly
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ver(y had arifen between the Executive of the Federal Govern»
ment, and the French Minifter ; in the courfe of which the lat~
ter contended, that, if not by the general law of nations, at leaft
by pofitive compaét, the French Republic was entitled to repair
and equip veffels of war in the pors of the United States 5 fince
the Treaty, by making it exprefsly unlawful for the others, had,
by neceflary implication, made it lawful for her. Treaty Art.
22. As a branch of this controverfy, it had, likewife, been
infifted, that an American citizen had a right to enter into the
fervice of the French Republic 5 and the pofition certainly re-
ceived fome countenance, from the refufal of a Grand Jury in
Boflon to find Bills of Indi€tment againft perfons who had atted
in that manner, and from the acquittal of Gideon Hempfield by
a Philadelphia Jury. Thefeinterpretations and proceedings were,
however, difapproved by our Executive,; who, on the firft point,
contrary to the avowed fenfe of the great mafs of the people,
conftrued the 22d article of the Treaty, to be merely an exclu-
fion of other belligerent nations from the privilege of equip-
pingin our ports, and not a permiffion to France ; and this di-
verlity of fentiment between the Government and the Citizens,
finally produced the alt of Congrefs now in queftion. The fec-
tion on which this profecution is founded is, indecd, a fevere
and penal one ; but, in proportion to the rigor of the punifh-
ment, will a confcientious Jury require the degree of proof to
be. It contemplates four defcriptions of offence : 1ft. To fit
out and arm, orattemptto fit out and arm ; 2d. To procure
to be fitted out and armed ; 3d. To be concerned, knowingly,
in furnifhing, fitting out, or arming any fhip or veffel, within-
tent that fuch fhip or veffel fhall be employed in the fervice of
any Foreign Prince or State, to cruife or commit hoflilitie€s upon
a nation at peace with the United States.  And 4th. To iffue or
deliver a commiflion within the territory or jurifdiCtjon of the
United States for any fhip or veflel, to the intent that {he may be
o employed. Two falks, then; are effential to juftify a convic-
tion. 1ft. The veflel muft have been fitted out and armed within
the port of Philadelphia. And 2d. The defendant mutfl, at leaft,
have been knowingly concerned in her equipment. 1ft. With
refpet to the firft faét, there is no direét proof that the.veflel
failed with more guns than fhe brought with-her'; and the mere
intention to arm and equip her is not criminal. Nor even if
cannon, arms-and ammunition had beezt put on board, does it
follow, as a neceffary confequence, thar it was intended toarm
her as a veffel of war in the fervice of France; to. cruife againft
the friends of .4merica. There is no evidence of fuch cruifing 3
nor of the defign, (whether as paffengers or mariners) with
which the thirty or forty perfons were on board the veflei; and
military ftores may lawfully be fold Lere, or be éxported to Fo~

Ieign
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1495. reign Countries by American citizens: the aé is only punifha«
A ble when the armament and ftores are applied to the ufe of thie
veffel in which they ‘are thipped. But the moft that can pofh-
bly be inferred from the evidence, is an augmentation of the force
of the veflel, .as the arrived here with guns actually mounted 5
and then the indi¢tment fhould have been founded on'the 4th,
inftead of the 3d fection, of the act. There is a great difference, -
in the language and penalties of the two fetions, which un-
doubtedly arofe from the very different nature of the cafes, to
which they refpeétively apply. For, it is neither fo offenfive in
itfelf, nor fo dangerous to the peace of the nation, that a veffel
already armed fhould add fomething to its force, as that a veffel
thould originally be conftruted and equipped within our ports,
for the purpofes of war. Hence, therefore, the bare attempt
in the latter cafeIs made criminal 5 but in the former the unlawe
ful aét muft be confummated. The words of the 4th fetion
refer to fhipsof war, cruifers, or other armed veflels : all
the writers on the fubje@ ftate, that there are four kinde. of
armed veflels, three with commiffions, and one without com-
miffion, to wit—veflels of war, privateers, letters of marque, and
all other armed veflels 3 and this veflfel muit beincluded in the laft
defcription,not being embraced by the cthers. 2d. With refpect
to the fecond effential fa&t, there isnot {fufficient evidence to fthew,
that the defendant was knowingly concerned in the illegal outfit
of the veffel. He acted only as an interpreter 5 which, notwithftan- .
ding the generality of the word, concerned, cannot fairly be in-
cluded in the definition of an offence, that ealls for praof of a fe-
rious intention to furnith and outfit the veffel. There was no -
crime in being owner of the guns at South-ftreet wharf 5 and the
objeét in ordering them tobe put on board the Pilot-boat does
notappear. Lhe tranfation with Mendenhgll &8 Co. rather
proves that the guns were not intended for this veflel, asit
would have been eafier, more expeditious, and fafer, in that
cafe, ‘to fend them on board from Wilmington, with the water=
cafks, and-other articles, which were altually fent by them.
"The account found in the defendant’s pofleflion, relates to the
difburfements of a fa&or for his principal :~Itisnot fhewn
how it arofe ; whether before or after the articles were received;
and after a veffel illegally equipped has failed, it cannot be; an
offerice within the aét, to-pay drafts in difcharge of the tradef-
men’s bills. Prefumptions unfavorable to innocence; ought
not to be encouraged in a'cafe fo highly penal.

Rawle, the Diftri&t Attorney, entered into a defcription of
the principles and advantages of an honorable neutrality ; and
relied upon the good-fenfe and patriotifm of the Jury, to pre-
vent their beifrg feduced by a retrofpeélive view of the popular
prejudices that had formerly prevailed, e then contendec'lr;l{‘t.

At



Circnr Courty Pennfyluania Diftrict.” 327

'That the offence had been committed ; 2d. That the defen- 1793.
dant was knowingly concerned in committing it 5 and 3d. That w0
the indi@ment was founded on the proper feCtion of the a%t of
Congrefs. A

1ft.” There is evidence, that the veflel failed from the wharf
with the guns that fhe brought into port ; that four other guns
with military ftores were. afterwards put on board of her, and
that fhe had a crew of thirty or forty perfons. It is arming a
veflel, when arms are put on board, fhe beingon her paffage 3
and it cannot be material, that thofe arms fhould be arranged
in a particular manner., As to the defign of the equipment,
there is no proof of an atual cruife ; but the Jury will decide,
whether it was any other than that charged in the indiftment.
There is no attempt to prove that fhe had a cargo, or carried paf-
fengers ; on the contrary, it is in evidence that fhe failed in bal-
1aft ; and the fubdivifions of intereft in the veffel are in the na-
ture of all ownerfhip of privateers.

2d. The defendant was knowingly concerned. As furnithing
arms, knowing them to be defigned for an unlawful purpofe,
conftitutes the crime ; and as an interpreter was the neceffary in-
firument on the occafion ; evenif the defendant had appear-
ed inno other charalter, this would have been fufficient to
convit him. But he was not merely an interpreter 3—he ap-
pears to have interfered on various other occafions; and his ac-
count is conclufive evidence of a confidential and important a-
gency in accomplifhing the illegal outfit of the veffel. It might
afford fome color of defence, to fay, that he only attempted to
fend the cannon on board from South-ftreet whart, if this ac~
‘count did net demonftrate that he was concerned in the equip-
ment from the beginning. There is nothing to juftify . anidea,
that it arofe from paying drafts, after the veflel had failed ; but
on the contrary feveral items are for money advanced ; and the
charge for commiffions, &c. has relation to the very moment
of commencing the repairs. Theagency proved by the account
is corroborated by the purchafe of cannon from Mendenhall &
Co. which is evidently connefted with the gencral plan for e-
quippir:% this veffel.

d. The indi@ment is well laid; the 2d fe&tion is the only
one to which the cafe is applicable. The 4th fection refers only
to the augmentation of the force of the veffel. which on her ar-
rival in our ports, was, in fa, aveflel of war, either public
or private. ~ If, therefore, a man of war or privateer adds to
the nurber or fize of her guns, or makes dny equipment {ole-
Iy applicable to war, it is an offence againft this fection. But
if a veflel,- having guns onboard, and yet being neither a2 man
of war, nor a privateer, enters our ports, the cannot legally be
equipped for the purpofes of war. Without this conﬁru&i:lx:;
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1795. the a&t ot Congrefs would be nugatory 5 as-it might be evaded
tv~o by bringing a fingle gunin the veffel. "In the prefent cafe, it ap-
. pears that Les Fumeaurx had been employed int the Guinca-trade s
that fhe arrived here witha cargo of fugar and cotton; and be-
ing converted from a merchant veflel, carrying a few guns for
felf defence, into a privateer armed for hoftilities, itis clearly an
original outfit within the meaning of the law. The diftinCtion
3s juftified by this further confideration, that the 3d fetion
makes arming the’ veflel, with intent to emphoy her in hoffilities,
the offence 5 whereas the 4th feGion refers nothing to the in=
tent with which the force of the veffel is augmented, as it only
_contemplates the cafe of veflels originally fitted for war by the
nation to which they belong. _ '

- Parrerson, Fuflice :—This isan indiGtment againft Fobs
Ltienne Guinet, for being, knowingly, concerned in furnifhing,
fitting out, and arming Les Fumeaus, in the port and river De-
faware, with intent that {he thould be employed in the fervice
of the French Republic, to cruife, or commit hoftilities, upon-
the fubjects of Great Britain, with whom the United States ave
at peace : And it is the province of the Jury to enquire, whe~
ther the proof exhibited on the trial, has fully maintained the
charge contained in’the indiGment.

Much has been faid upon the conftrution of the 3d.and 4th
feCtions of the a&k of Congiefs 5 but the Court is clearly of opi-
nica, ‘that the 3d feCtion was meant to include all cafes of vefs
fels, *armed within our ports by one of the belligerent powers,
to act as cruifets againft another belligerent power in peace with
the United Stares.  Converting a fhip from her original deftina.
tion, twith intent to commit hoftilities  or in other words, cona
vérting a merchant fhip intoa veflel of war, muft be deemed an
original outfit 3 for the a& would, otherwife, becoms nugatory
and inoperative. It ds the converfion from the peaceable ufe,
to the warlike purpofe,_that conftitutes the offence. )

The veflel in queftion arrived in this port, with a cargo of
coffe¢ and fugar, from the 7% ¢eff-Indies 5 and fo appears to
have been employed by her owner witha view to merchandize,
and not witha view to war. ‘The enquiry, therefore, is limit-
ted to this confideration, whether, after her arrival, the was
fitted out, in order to cruife againft any foreign nation, being
at peace with the United Siates. Itis true, fhe left the wharf
with only four guns, the number that fhe had brought into the
port; but it is equally true, that. when the had dropped to
fome diftance below, fhe took on board three or four guns more,
a number of mufkets, water-cafks, &c. 3 and, it is manifeft,
that other guns, were ready to be fent to her by the Pilot-boat.
Thefe circumftances clearly prove a converfion from the original,
commercial defign of the veffel, to a defign of cruifing agai:thft

: o
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the enemies of France 3 and, of courfe, againit 2 nation,at
peace with the United States, fince the United States are at
peace with all the world. Nor can it be reafonably contended,
that the articles thus put onboard the veflel were articles of mer-
chandize; for, if that had been the cafe, they would have been
mentioned in her manifeft, on clearing outof the port, whereas itis
exprefsly ftated, that fhe failed in ballaft. If they were not to be
uied for merchandize, the inference is inevitable, that they were
to be ufed for war. No man would proclaim on the houle top,
that he intended to fit out 2 privateer: the intention muft be
colle€ted from all the circumftances of the tranfaltion, which
the Jury will inveftigate, and on which they muift decide. But
if they are of opinion, thatit was intended to convert this vel-
fel from a merchant fhip into 2 cruifer, every man who was
knowingly concerned in doing fo, is guilty in the contemplation
of thelaw.

It will only, then, be neceffary to afcertain, how far the de-
fendant was knowingly concerned ; for, though he were con—
cerned, if he did not a&t with a knowledge of the real obje&,
he would be innncent. It has been alledged in his defence, that
he was merely an interpreter ; and if, in fatt, he had appeared
in’ that chara@er alone, we thould not have thought it 2 fuffi-
cient ground for conviftion. But the Jury will colle¢t from the
other parts of the tranifaétion, whether this is not ufed as a mafk
to cover his efficient agency in the equipment of the veffel. He
carried orders from the owner to the fhip carpenter; he told
the Pilot-boy at what time the guns {hould be taken on board
“his boat, to be carried to the thip ; the account found in his pof-
feffion ftates charges for fupplies of cannon, ball, mufkets, and
commiflions for fervices ; and the whole is condufted in a fe-
cretand myfterious manner, under the fhade of night. Would
he have acted this part asa mere interpreter 2 If it had been
fair mercantile bufinefs, involving nothing repugnant to our
laws, would it have been fo much a work of darknefs ? This
alone cafts'a gloom over the tranfaction, that will imprefs eve-
ry juft and ingenuous mind with an idea of fraud- and delin-
quency. :

If the defendant has been concerned in the offence, thereis
no doubt that it is efféGted as far as it was in his power to com-
plete it. The illepal outfit of the veilcl was accomplithed ;
and that an additional number of cannon awas not fent to aug-
ment her force, was not-owing to his refpe to the laws, but
to the vigilance of the public police.

Upon the whole, the Jury will confider the indiGment ; and
give {uch a verdi& acfhall compert with evidence and law.

’ Verdi&—Guilty.
T Panrassgz
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